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IX. WORKERS' COMPENSATION AND WORK-RELATED INJURY
9.1 Overview of Legal Obligations
•

An employer may not inquire into an applicant's workers' compensation history
before making a conditional offer of employment.

•

After making a conditional job offer, an employer may ask about a person's
workers' compensation history in a medical inquiry or examination that is
required of all applicants in the same job category.

•

An employer may not base an employment decision on the speculation that an
applicant may cause increased workers' compensation costs in the future.
However, an employer may refuse to hire, or may discharge an individual who is
not currently able to perform a job without posing a significant risk of substantial
harm to the health or safety of the individual or others, if the risk cannot be
eliminated or reduced by reasonable accommodation. (See Standards Necessary
for Health and Safety: A "Direct Threat", Chapter IV.)

•

An employer may submit medical information and records concerning employees
and applicants (obtained after a conditional job offer) to state workers'
compensation offices and "second injury" funds without violating ADA
confidentiality requirements.

•

Only injured workers who meet the ADA's definition of an "individual with a
disability" will be considered disabled under the ADA, regardless of whether they
satisfy criteria for receiving benefits under workers' compensation or other
disability laws. A worker also must be "qualified" (with or without reasonable
accommodation) to be protected by the ADA.

9.2 Is a Worker Injured on the Job Protected by the ADA?
Whether an injured worker is protected by the ADA will depend on whether or not the
person meets the ADA definitions of an "individual with a disability" and "qualified
individual with a disability." (See Chapter II.) The person must have an impairment that
"substantially limits a major life activity," have a "record of" or be "regarded as" having
such an impairment. S/he also must be able to perform the essential functions of a job
currently held or desired, with or without an accommodation.
Clearly, not every employee injured on the job will meet the ADA definition. Workrelated injuries do not always cause physical or mental impairments severe enough to
"substantially limit" a major life activity. Also, many on-the-job injuries cause nonchronic impairments which heal within a short period of time with little or no long-term
or permanent impact. Such injuries, in most circumstances, are not considered disabilities
under the ADA.

The fact that an employee is awarded workers' compensation benefits, or is assigned a
high workers' compensation disability rating, does not automatically establish that this
person is protected by the ADA. In most cases, the definition of disability under state
workers' compensation laws differs from that under the ADA, because the state laws
serve a different purpose. Workers' compensation laws are designed to provide needed
assistance to workers who suffer many kinds of injuries, whereas the ADA's purpose is to
protect people from discrimination on the basis of disability.
Thus, many injured workers who qualify for benefits under workers' compensation or
other disability benefits laws may not be protected by the ADA. An employer must
consider work-related injuries on a case-by-case basis to know if a worker is protected by
the ADA. Many job injuries are not "disabling" under the ADA, but it also is possible
that an impairment which is not "substantially limiting" in one circumstance could result
in, or lead to, disability in other circumstances.
For example: Suppose a construction worker falls from a ladder and breaks a leg and the
leg heals normally within a few months. Although this worker may be awarded workers'
compensation benefits for the injury, he would not be considered a person with a
disability under the ADA. The impairment suffered from the injury did not "substantially
limit" a major life activity, since the injury healed within a short period and had little or
no long-term impact. However, if the worker's leg took significantly longer to heal than
the usual healing period for this type of injury, and during this period the worker could
not walk, s/he would be considered to have a disability. Or, if the injury caused a
permanent limp, the worker might be considered disabled under the ADA if the limp
substantially limited his walking, as compared to the average person in the general
population.
An employee who was seriously injured while working for a former employer, and was
unable to work for a year because of the injury, would have a "record of" a substantially
limiting impairment. If an employer refused to hire or promote this person on the basis of
that record, even if s/he had recovered in whole or in part from the injury, this would be a
violation of the ADA.
If an impairment or condition caused by an on-the-job injury does not substantially limit
an employee's ability to work, but the employer regards the individual as having an
impairment that makes him/her unable to perform a class of jobs, such as "heavy labor,"
this individual would be "regarded" by the employer as having a disability. An
employer who refused to hire or discharged an individual because of this perception
would violate the ADA.
Of course, in each of the examples above, the employer would only be liable for
discrimination if the individual was qualified for the position held or desired, with or
without an accommodation.
9.3 What Can an Employer Do to Avoid Increased Workers' Compensation Costs
and Comply With the ADA?
The ADA allows an employer to take reasonable steps to avoid increased workers'
compensation liability while protecting persons with disabilities against exclusion from
jobs they can safely perform.

Steps the Employer May Take
After making a conditional job offer, an employer may inquire about a person's workers'
compensation history in a medical inquiry or examination that is required of all
applicants in the same job category. However, an employer may not require an applicant
to have a medical examination because a response to a medical inquiry (as opposed to
results from a medical examination) discloses a previous on-the-job injury, unless all
applicants in the same job category are required to have the examination. (See Chapter
V.)
The employer may use information from medical inquiries and examinations for various
purposes, such as:
•

to verify employment history;

•

to screen out applicants with a history of fraudulent workers' compensation
claims;

•

to provide information to state officials as required by state laws regulating
workers' compensation and "second injury" funds;

•

to screen out individuals who would pose a "direct threat" to health or safety of
themselves or others, which could not be reduced to an acceptable level or
eliminated by a reasonable accommodation. (See Chapter IV.)

9.4 What Can an Employer Do When a Worker is Injured on the Job?
Medical Examinations
An employer may only make medical examinations or inquiries of an employee regarding
disability if such examinations are job-related and consistent with business necessity. If a
worker has an on-the-job injury which appears to affect his/her ability to do essential job
functions, a medical examination or inquiry is job-related and consistent with business
necessity. A medical examination or inquiry also may be necessary to provide reasonable
accommodation. (See Chapter VI.)
When a worker wishes to return to work after absence due to accident or illness, s/he can
only be required to have a "job-related" medical examination, not a full physical exam, as
a condition of returning to work.
The ADA prohibits an employer from discriminating against a person with a disability
who is "qualified" for a desired job. The employer cannot refuse to let an individual with
a disability return to work because the worker is not fully recovered from injury, unless
s/he: (1) cannot perform the essential functions of the job s/he holds or desires with or
without an accommodation; or (2) would pose a significant risk of substantial harm that
could not be reduced to an acceptable level with reasonable accommodation. (See
Chapter IV.) Since reasonable accommodation may include reassignment to a vacant
position, an employer may be required to consider an employee's qualifications to
perform other vacant jobs for which s/he is qualified, as well as the job held when
injured.
"Light Duty" Jobs
Many employers have established "light duty" positions to respond to medical restrictions
on workers recovering from job-related injuries, in order to reduce workers'

compensation liability. Such positions usually place few physical demands on an
employee and may include tasks such as answering the telephone and simple
administrative work. An employee's placement in such a position is often limited by the
employer to a specific period of time.
The ADA does not require an employer to create a "light duty" position unless the "heavy
duty" tasks an injured worker can no longer perform are marginal job functions which
may be reallocated to co-workers as part of the reasonable accommodation of jobrestructuring. In most cases however, "light duty" positions involve a totally different job
from the job that a worker performed before the injury. Creating such positions by job
restructuring is not required by the ADA. However, if an employer already has a vacant
light duty position for which an injured worker is qualified, it might be a reasonable
accommodation to reassign the worker to that position. If the position was created as a
temporary job, a reassignment to that position need only be for a temporary period.
When an employer places an injured worker in a temporary "light duty" position, that
worker is "otherwise qualified" for that position for the term of that position; a worker's
qualifications must be gauged in relation to the position occupied, not in relation to the
job held prior to the injury. It may be necessary to provide additional reasonable
accommodation to enable an injured worker in a light duty position to perform the
essential functions of that position.
For example: Suppose a telephone line repair worker broke both legs and fractured her
knee joints in a fall. The treating physician states that the worker will not be able to walk,
even with crutches, for at least nine months. She therefore has a "disability." Currently
using a wheelchair, and unable to do her previous job, she is placed in a "light duty"
position to process paperwork associated with line repairs. However, the office to which
she is assigned is not wheelchair accessible. It would be a reasonable accommodation to
place the employee in an office that is accessible. Or, the office could be made accessible
by widening the office door, if this would not be an undue hardship. The employer also
might have to modify the employee's work schedule so that she could attend weekly
physical therapy sessions.
Medical information may be very useful to an employer who must decide whether an
injured worker can come back to work, in what job, and, if necessary, with what
accommodations. A physician may provide an employer with relevant information about
an employee's functional abilities, limitations, and work restrictions. This information
will be useful in determining how to return the employee to productive work, but the
employer bears the ultimate responsibility for deciding whether the individual is
qualified, with or without a reasonable accommodation. Therefore, an employer cannot
avoid liability if it relies on a physician's advice which is not consistent with ADA
requirements.
9.5 Do the ADA's Pre-Employment Inquiry and Confidentiality Restrictions Prevent
an Employer from Filing Second Injury Fund Claims?
Most states have established "second injury" funds designed to remove financial
disincentives in hiring employees with a disability. Without a second injury fund, if a
worker suffered increased disability from a work-related injury because of a pre-existing
condition, the employer would have to pay the full cost. The second injury fund

provisions limit the amount the employer must pay in these circumstances, and provide
for the balance to be paid out of a common fund.
Many second injury funds require an employer to certify that it knew at the time of hire
that the employee had a pre-existing injury. The ADA does not prohibit employers from
obtaining information about pre-existing injuries and providing needed information to
second injury funds. As discussed in Chapter VI., an employer may make such medical
inquiries and require a medical examination after a conditional offer of employment, and
before a person starts work, so long as the examination or inquiry is made of all
applicants in the same job category. Although the ADA generally requires that medical
information obtained from such examinations or inquiries be kept confidential,
information may be submitted to second injury funds or state workers' compensation
authorities as required by state workers' compensation laws.
9.6 Compliance with State and Federal Workers' Compensation Laws
a. Federal Laws
It may be a defense to a charge of discrimination under the ADA that a challenged action
is required by another Federal law or regulation, or that another Federal law prohibits an
action that otherwise would be required by the ADA. This defense is not valid, however,
if the Federal standard does not require the discriminatory action, or if there is a way that
an employer can comply with both legal requirements.
b. State Laws
ADA requirements supersede any conflicting state workers' compensation laws.
For example: Some state workers' compensation statutes make an employer liable for
paying additional benefits if an injury occurs because the employer assigned a person to a
position likely to jeopardize the person's health or safety, or exacerbate an earlier
workers' compensation injury. Some of these laws may permit or require an employer to
exclude a disabled individual from employment in cases where the ADA would not
permit such exclusion. In these cases, the ADA takes precedence over the state law. An
employer could not assert, as a valid defense to a charge of discrimination, that it failed to
hire or return to work an individual with a disability because doing so would violate a
state workers' compensation law that required exclusion of this individual.
9.7 Does Filing a Workers' Compensation Claim Prevent an Injured Worker from
Filing a Charge Under the ADA?
Filing a workers' compensation claim does not prevent an injured worker from filing a
charge under the ADA. "Exclusivity" clauses in state workers' compensation laws bar all
other civil remedies related to an injury that has been compensated by a workers'
compensation system. However, these clauses do not prohibit a qualified individual with
a disability from filing a discrimination charge with EEOC, or filing a suit under the
ADA, if issued a "right to sue" letter by EEOC. (See Chapter X.)
9.8 What if an Employee Provides False Information About his/her Health or
Physical Condition?

An employer may refuse to hire or may fire a person who knowingly provides a false
answer to a lawful post-offer inquiry about his/her condition or workers' compensation
history.
Some state workers' compensation laws release an employer from its obligation to pay
benefits if a worker falsely represents his/her health or physical condition at the time of
hire and is later injured as a result. The ADA does not prevent use of this defense to a
workers' compensation claim. The ADA requires only that information requests about
health or workers compensation history are made as part of a post-offer medical
examination or inquiry. (See Chapter VI.)

